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HUMAN RIGHTS

ORGANIZATION OF AMERICAN STATES
WASHINGTON, D.C. 20006 U.S.A.

November 23, 2009

RE: Hul' gumi'num Treaty Group

Case 12.734
Canada
Dear Sir;

| am pleased to address you in order 10 inform you that the Inter-American
Commission on Human Rights examined the case referred to above during its 137 regular
period of sessions and, in conncction therewith, adopted its Report on Admissibility N°
105/09, copy enclosed, in compliance with Article 46 of the American Convention on Human
Rights.

In accordance with Article 37(2) of the Commission’s Rules of Procedure, Petition
N® 592-07 has been registered as Case N°® 12.734, as cited above, | ask that you utilize
the latter reference in alf future communications.

Pursuant to Article 38(1) of its Rules of Procedure, the Commission has set a period
of two months, as from the date of the present communication, for you to present
additional observations regarding the merits.

Further, as provided for in Article 38(4) of the Rules of Procedure, the Commission
places itself at the disposal of the parties with a view toward reaching a friendly
settlement of this matter, in compliance with-Article 48{1)(f) of the American Convention.,

Robert A, Williams, Jr,
Legal Representative

The Univarsity of Arizona
Rogers College of Law
indigenous Peoples Law
and Policy Program

1201 E. Speedway Bivd.
Tueson, Arizona 85721
Fax: 520-621-8140

TA£2372009-GM-3279042
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Accordingly, | request that you present your response to that offer as soon as
possible.

Sincerely yours,

}\'\.
/o

. 3
Santiago A Canton
Executive Secretary

Enclosure

112 3/E009-GM. 327042
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REPORT N° 105/09
PETITION 592.07
‘ ADMISSIBILITY
HUL'QUMI'NUM TREATY GROUP
 CANADA
October 30, 2009

1 SUMMARY

1. Or May 10, 2007. the inter-American Commission on Human Rights (hereinafter the
"Inter American Commission,” "the Commission,” or the “JACHR"), received a complaint lodged by
the Mul'qumi‘num Treaty Group and the Indigenous Peoples Law and Policy Program of the
University of Arizona {hercinafter the “petitioriers”), on behalf of six indigenous peoples and their
members,’ who make up the Hul'qumi‘num Treaty Group (hereinafter, “the alieged victims,” “the
Hul’qumi'num peoples,” or “HTG"), against the State of Canada (hereinafter “the Canadion State,”
“Canado” or the “State”). Tho petition alleges that the State has violated the human rights of the
HTG because of the obsence of demarcation, established boundaries and recording of title deed 1o
their ancesiral fands; the lack of compensation tor HTG ancestral lands currently in the hands of
private third parties; the granting of licenses, permits and concessions within ancestral lands
without prior consuitation; and the resulting destruction. ot the environment, the ratural resources
and of thoge sites the alleged victims consider sacred.

2. The potitioners allege that the Canadiun State is responsible for violating the rights
guaranteed under the provisions of Article XXHI (right to property), Article XHI {right to gulture), and
Article !l {equality before the law) of the: American Doeclaration of the Rights and Duties of Man
(herginafter “the Declaration,” or the “American Beclaration”) and of other human rights enshrined
in intgrnational common law. The potitioners claim exception from the requirement of exhaustion of
domestic remedies because, they argue, domestic legislation does not provide tor adequate and
officient remedies to serve the specific claims of the petitioners and, also, due to the petitioners’
lack of linancial means,

3. For its part, the State argues that the petition should be declared inadmissible
hecause the human nghts of the alleged victims have not been violated since the petitioners have
not oxhausted all demestic remedics available; because, despite their lack of financial means, the
petitipners have access to government loans to file legal actions, and hecauss certain alleged facts
do not constitule violations of the American Declaration but of other internationeal instruments that
are not connected. Theretore, the State mainlaing that the requirement of prior exhaustion of
domestic remedies established in Article 31 of the Rules ol Procedure of the Inter-Amertican
Commission on Human Rights has not been met.

4. As this roport indicates, after analyzing the informalion and the arguments submitted
by the parties with regard to admissibility, the Commission concludes that the petition is admissible
with regard to alleged vioiations of Articles I, H, XH and XXH| of the American Declaration. The
Commission resalves to notify the parties of this decision, 1o publish it and 10 include it in its Annual
Roport to the General Assembly of the Organization of American States.

Y The alleged victims include the indigenous peoples or “First Netions” Cowicnan; Chemainus; Penclakut; Halal
Lyackson, angd Lake Cowichan, umd their members. Tha petitioners point out thet the Hal qumi'num Treety Group (HTG) is
an organization legally astablishod and recognized in the provinee of British Columbia, tormed in 1993 1o represent tho
intnrosts of the gix ndigenous peoples mentioned above within the framework ol the process ol nopotintion of trraties or
agreements wilh the State ta resatva 1orritocial ¢laims, the recognition ol indigenous sclt-governmant, and the promotion ot
the languige, culture and eeongmic selt-sutticicnuy ol those peoples.
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2
it PROCESSING BEFORE THE COMMISSION
A Processing of the Petition
5, The Commission received the petition on May 10, 2007, and assigned it number

582-07. The petitioners also requested the adoption of procautionary measwes in order to
safaguard the integrity of the ancestral lands of the Hul'gumi’'num peoples.® On January 15, 2008,
the Commission forwarded copies of the relevant parts of the petition 1o the State, and requested
that the submit its response within a period of two months, in accordance with Article 30 of the
Ruies of Pracedure of the IACMR. The State’s response was received on April 30, 2008,

6. The IACHR also received additional information from the petitioners on the following
dates: June 6, 2008; July 11, 2008; September 24, 2008; October 14, 2008; November 21,
2008; February 13 and 16, 2009; March 10, 2009; Scptember 14, 2009; and on October 27,
2009. Thouse commurications were duly forwarded 1o the State,

7. The IACHR also received observations from the State on the following dates:
Qctober 17, 2008; December 15, 2008; and on February 25, 2009, Thoso communications were
duly torwarded 1o the petilioners.

8. The parties presented oral arguments tegarding the admissibility of the petition
during hearings held by the Commission within the framework ot the 133" and 134™ Sessions, held
respectiveiy on October 27, 2008, and on March 23, 2009,

9. QOn February 24, 2009, and an March 16, 2009, the IACHR forwarded to the partias
the amicus curiae bricts filed by Canadian indigenous peoples and organizations,”

L. POSITION OF THE PARTIES
A. Position of the petitionaers

10. The petitioners point out that all the efforts carried out by the HTG to secure
recognition, protection and restitution of their ancestrat lands are based on the plundering of their
territory beginning in the 18™ century, when 85 percent of their ancestral lands were transferred by
force to private third partics without prior consultation and without any compensation for the lands
taken.

11, The petitioncrs point out that, despite this loss ol territory, for & long time, the
aileged victirms hunted, fished, gathered food and practiced ceremonies and spiritual activitics within
a good poriion of their ancestral lands. The petitioners allege that, during the last 7 years, those
activities have been significantly limited due to the dramatic increase in concessions granted to
private individuats and real estale developers for the construction of homes, commercial buiidings
and resorts within that territory, as a result of the 2010 Winter Olympic Games heing held in British

‘ The petition for adoplion of precautiorary maaswros is eurrently in the phasoe of requesting information from the
State. The petitioners roquesled that the granting of purmits and licenses Lo private thrd padies for residential ond
commarciol develnpment within @ spec:tic srea of their ancestra! lands, be susnendrd until an approprivig consultation
process betwaon the HTG ung the Stote gets underway with the mediation of the IACHR.

Y Apricus curiie Brints wera liled with the IACHR by: Abcusaht First Nation, Assombly ot First Nations,
First Nations Summit, Nunavut Tunngavik (ne., Union of Britsh Coiumbia tndian Chiots, Wesitbonk First Nution, Laich-Kwil-
Tach Treaty Sogiety, Wets‘uwet’en Hereditary Chinfs, Tsilhgot'in Nation, British Columbia Assembly o8 Fisst Natlons, Stotio
Tribut Council v los Gitanyow Hareditary Chiets,
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Columbia. The petitioners maintain that those concessions weare granted without prior consultation
ot the alleged victims. In addition to cncouraging the destruction of the environment by the cutting
down of trees this type of commarcial and residential development requires, the pelitioners allege
that these activities have prevented the alleged victims from continuing to practice their culture and
their way ol life such as hunting, fishing, and gathering food, as well as to practice their religious
activities by denying them access to their sacred sites, since those whao hold the licenses 1o those
places have prohibited HTG members tzom entering and trespassers would be subject to arrest and
prosecution were they to engage in troditional ceremonies in certain private iands. '

12. The petitioners point out thatl the recognition of their ancestral rights to those lands
is essential Lo protecting them from such devolopment and to preserve their culture and their way of
lite. Thoy point out that, for decades, the members of the HTG have sought the recognition of their
ancestral rights through meetings, letters and through written complaints [iled with various
government agencies and authoritics. Since 1994, the petitionars contend, the HTG has participated
in & process of political negotiation of treaties with the State known as the Britieh Columbia Treaty
Comnussion - BCTCY, The petitioners point out that the process has not been able to produce any
results due to the fact that the State is not willing to conduct negotiations involving lands in private
hands or 10 discuss compensation for the loss of ancestral lands. The petitioners allege that the
State makes reaching these agreements contingent on the indigenous peoples neot filing lawsuits
based on any issue object of the negotiations while the negotiations are being conducted or after a
treaty has heen ratificd; otherwise, the process of negotiztion would end or the indigenous peoples
would have to ¢ompensate the State for any lawsuit tilod afterwards. The petitioners explain that
the imposition of those conditions is part of the policy ol "extinguishment” or  “renouncement”
pursued by the State, which they consider discriminatory toward indigenous peoples due to the fact
that, under this government policy, the benefits they gain through negotiated treaties are obtained
in oxchange for cecognition of the rights of the indigenous peoples 10 only a reduced partion af the
ancestral lands in question, and without any possibility of reclaiming the rest ot their ancestral londs
in the tuture,

13. The petitioners argue that such conditions imply that the HTG could only acquire
rignts to state lands of the “Crown,” which represent only 12% of their ancestral lands.” The
petitioners point out that if the MTG were to file suit in court 1o claim the remainder of its territory,
it would not tie able 1o take part in the process of negotiation of treaties which would result in the
loss of time and moncy they have already invested in that process. Furthermore, the petitioners
contend that a-petition for recognition ot their “aboriginal title ” would have no chance of success
hecause Canadian legal precedent indicates that the State has never recognized the existence of the
aboriginal titie of an indigenous people to their ancostral lands. Theretore, the petitioners contend
that the conditions imposed by those domestic remedies imply @ discriminatory sityation that
violates the right of equality before the law.

7 According 1o the infarmation provided by the parlivs, the British Colurehia Treaty Commission is part of current
Canad:an policy favoring the negotintion of solitical agreamonts botween indigenous peogles, the fodorat Canadian
government and (he provieces above tegal fitigation, in order to resolve claims regarding landy, the administeation o natural
resources, aeli-government, aducation, and compansation for irdigenous proples. The indigenous peeples taking parl in these
nagaliations receive government foans based on the sondition that the unpaid balance is deducted from whatever monatary
componsation is agreed upon in the fical agreement. Acenrding to the putitioners, the HTS owaes tho Stata $13 million lor
participatingg i ihe BCTC process, due to ihe {act thot these tunds aro necded (o carry out the hatorical, legal, geographicol
and ethnographics! studies needed to suppon their rights in thesa negotiations.

® Tha putilionurs poirt ol thas this percemage roprasents 38.800 hectares thas) classilied as state lands.  The
putitioners add that BOO hectares of these ancestraf lands ars currgntly undar the systom-of protected arecs, und that §,782
hoctares (2% of their ancestiat londs) are classdiod a5 indigenous Reserves for the benetit of the HTCG and are under the
jurisdicuon of the Canadiar federal government,
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14, With regard to theé preeeding matter, the petitioners add that, ‘in 2004,
representatives of the Cowichan Peoples of the HTG enlisted the services of the [aw firm Ratcliff &
Company, which is recognized as one of the experts in defending the interests of indigenous
pecoples in Canada, to study the viability of filing a lawsuit to obtain restitution of their ancestral
lands. The petitioners point out that the report preparcd by that law firm concluded that, in light ot
Canadion legal pracedent, such a lawsuit would have no chance of suceess given that there ware no
domestic remedies available to pursue that action. The petitionars argue thot this protessionat
opinion confirms the impediment the HTG faces in order to obtain restitution of its ancestral londs in
the domestic courts. E

15. With regards 1o the State’s altcgation that the MTG has not exhausted all domestic
remedies available based on recent events such as the proposal made by British Columbia to the
Cawichan peoples, offering to negotiate a treaty granting them full controt over lands, and alse with
rogard 1o the recent motion the Cowichan peoples filed with the Supreme Gourt of British Columbia
petitioning the court to roview the permils issued for a residential project, (see infra paragrophs 20
and 23}, the petitioners point out that these remedics arc not sufficient to resolve alf their
complaints, Wilth regard to the first point, the petitioners allege that the agreement in question
offers an insufficient amount of state lands and, turthermore, if they were to accept that
agreement, the Cowichan people would have to surrender their right to self-goverriment in those
spocific lands and would have to gccept the jurisdiction of the municipal government. With regard to
the motion for review referred 1o ahove, the petitioners emphasize that this action is only a petition
to review the administrative approval process of a permit issued tor the construction of a specific
project, and that in no way does it represent a-legal action that would result in a decision regarding
the property rights thatl the alleged victims claim to all their ancestral londs currently in private
hands,

16. Additionally, the petitioners point out thal the high financial cost of accessing the
domestic remedies represent an obstacle due to the lack of financial means of the alleged victims
who, according to socio-cconomic studies, live in one of the poorest communities in Canada. The
petitioners contend that this situation has led the HTG to accumulate $13 million in debts for taking
part in the BCTC process and made it impossible for it to continug with the administrative
challenges it had filed to try to stop the issuing of licenses in individual cases where sacred sites
were being threatened in certain private lands. The pelitioners further contend that tho extreme
poverty in which the slleged victims live provides. added proof of their need to have access to their
ancestral lands in order 1o preserve Lheir cultural, social and economic ways.

B. Pasition of the State

17. For its part, the State requests that the petition be declared nadmissible becausc the
allegations do not constitute violations of human rights and becausc the domestic remedies have
not been exhausted. The State asserts that the Hul’qumi‘num peoples have sufficient legal remoedies
to secure the lands necessary to praserve their culture and their way of life.

18. The State points out, that the main recourse available is the BCTC process of treaty
negotiations, which, in the HTG case, is still underway. The State conlends that the BCTC process
encourages the scarch for consensus in finding solutions by concentrating on the interests that
indigenous peopies have in the lands claimed (interest-based approach), rather than on their rights in
a strictly fegal sensa {righls-based approach), sinceé that would imply the need to provide legal
evidence through costly historical and ethnological studies. The State maintains that, in this
process, indigenous peoples can establish which state-owned lands are best suited to resolve their
claims. The State adds thot, together with the HTG, they have identified the state-owned lands thal
are available tor negotiation.
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19. With regard to lands in private hands, the State contends that these lands can be
purchased, even alter an agreement has been signed, it owners are willing lo sell them. The State
asserts thar this process allows for cunsideration of the interests of thirds parties whe may be
alfectod, The State asserts that this procass of negotiation saves time and financial resources that
would otherwise be spent in litigating these claims in the courts, and encourages the recongiliation
ot interests of all sectors of the Canadian poputation. Furthermare, the State contends that a fingl
agreement can give indigenous peoples the authority to preserve their culturat interests inside and
outside of the ancestral lands agreed upon in the negotiating process.

20, By way of example of what the BCTC process of negotiation offers, the State poinis
out that on July 14, 2009, the Province ot British Columbia offered to negotiate an incremental
treaty agreement wilh the Cowichan People of the TG, whereby full control over a cortain amount
of tand would bc transferred to thert as part of tho lands that would eventuatly be agreed upon
between the HTG and the State under the BCTC process. The State affirms that, as in other
ingremental agrecments made with other ingigehous peoples, the Cowichan people would olso
roceive funds to administer their territary and its protection as indigenous territory would be
constitutionally guaranteed.

21. The State contends that the petitioners arg not iimited to the treaty negotiating
process and that they have several legal avenues available to file petitions with the courts such as a
“declaration of Avoriginal rights and title,” as well as petitioning to obtain compensation for the
violation ot these rights, The State also points out that the pctitionars could alse petition for a
judicial review of any government decision, including those made regarding urbanization projects,
should they consider that the government has failod to comply with ils ebligation to consult with
the HTG about the possible negative effects that decision could have on their rights to the land in
guestion, The State adds that those pelitions may be lodged even while the HTG is involved in the
BCTC process. In order to prevent actions that are the obiect of c¢laims for vidlation of prior
consultation, the State also points out that the petitioners may file interim or interlocutory
injunctions) to prevent the actions that represent that threat.

22. As an exarmple of availabie remedies, the State reviews Canadion jurisprudence
where other indigenous peoples have accessed some of the fegal remedies mentioned above to
protect their rights and where intarim costs have been granted based on their indigence, but which
the Hul'gumi'num have not requested with regard to their tand claims.

23, The Stato further adds that on July 13, 2009, the Cowichan people {iled a motion
with the Supreme Court of British Columbia petitioning the review of a permit granted by agenis of
thé provincial gavernment for an area known as the Paldi Development, whaere a massive residential
project is scheduled to be built, and which is-one of Lhe projects the petitioners have shown great
conaern about. According to the State, this shows the effectivencss of domestic remedies o
address the claims being prosented by the petitioners bofore the. IACHR, since with that tegal
motion, the Cowichan People seek Lo have the permit granted tor the project, together with the
permit {or wastewater treatment, in that particular area suspenged, and they also seek a ruling that
the provincial government’s agents violated the right to prior consultation with the Cowichan
peopiec.

24, With regard to other remedies avoilable in' Cuanada, the State alsn mentions the
Heritage Conservation Act as a mechanism that the Hul'qumi'num could use in order to coordinate
with the State the implementation of measures to preserve those sites considersd to be of high
signiticance and value to their heritage.

25. The State also contends that some of the allegations made by the HTG are
inadmissible ratione materiae because they are not based on the American Declaration but, rather,
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on international instruments which Canada is not a party to, such as the American Convention on
Human Rights, the United Nations Declaration on the Rights of Indigenous Pooples, and the Draft
American Declaration on the Rights of indigenous Peoples, which the IACHR is-not competent 1o
avaluate, Likewlise, the Srate argues, the petitioners ‘base their claims on judgments issucd by
argans and special proceedings of the United Nations with regard to governmental policy on Ireaty
negotiations which are not within the putview of the Commission.

26. With regard to the olleged violations of the right to equality before the taw and of
the right to religious freedom, the Siate contends that these are nol properly developed and,
therstore, should be declared inadmissible. At the same iime, the State asserts that, wilh regard to
this point, the domestic remedies have not been exhausted because the petitioners have not filed
any legal action under the Canadian Charter of Rights and Freedoms for the alleged violations of the
right to equality before the taw and of the right to religious freedom.

V. ANALYSIS

A. Campetence ratione personae, ratione loci, ratione temporis and ratione materiae of
the Inter-American Commission -

27, After examining all available eovidence, the Commission considers that il is
competent 1o examine the present petition, Article 23 of the Rules of Proceduro ot thg Commission
authorizas the petitioners 10 {odge a petition alleging the violation of rights protected by the
Ametican Dectaration of the Rights and Duties of Man. The alleged victims, the six peovies who
make up the Hul'qumi'num Treaty Group and their members,® fali under the jurisdiction of Canada
and thair rights are protected by the American Declaration, whose provisions the State is obligated
10 respect in accordance with Article 17 of the QAS Charter, Article 20 of the Commission’s
Statute, and Article 29 of the Rules of Procedure of the Commission, Canada is subject to the
jurisdiction of the Commission since depositing its instrument ol ratification of the OAS Charter an
January 8, 1990. Theretore, the IACHR is competemt ratione personse with regard to the
Hul'‘qumi‘num Troaty Group and its membars. ’ :

28. To the extent Lhat the petitioners allege the violotion of Articles XX, Xti! and it of
the American Declaration ot the Rights and Duties of Man, the Commission is compotent ratione
materfae to examine the petition.,

29. The Commission is competent ratione temporfs 10 examing the complaints with
regard to the facts alleged in the petition which took place after Canada’s obligations under the
Declaration were already in force.

30. Last, the Commission is competent satione foci, because the petition alleges [acts
which presumably took place within Canada’s jurisdiction.

" The alleged vietims are primarily the six indigannus paoplos mentioned supra note 1T whe are fecated in the British
Columbia province.  Alogether, these six indigenous peoples comprise s population of approximately 6,400 innatitants.
Theat communitics are located in specilic geagraphic arcas, ond tcir members can be identifind individunlly. In that roegard,
soe JACHR, Fopart G2/Q4, Admissibility, P 167/03, Kichwa du Sarayaku Indigenous People and theit members, Eouadar,
Octubar 13, 2004, par. 47 1A Court H.R., Case Mayagnn (Sumol Awas Tingni Community. Judgiment issucd on August 31,
2001. Series C N 79 par. 149; end (ACHR. Ropor: 58/09, Admissibility, P12.354, Kuna do Madungandi and Embord de
Bayano Indigenous Pooplos and thor Momburs (Panamd), April 21, 2009, par. 26,
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7
B. Other requirements for the admissibility of the petition

1. Exhaustion of domestic remedies

3t. Articie 31{1) of the Rules of Procedure of the Commission establishes that for a

petition to be admissible, s} the ramedies of the domestic legal system have been pursued and
exhausted in accordance with generally recognized principles of international law. Article 31(2)
esteblishes that the preceding will not apply whon: ) the domestic legislation of the State
concerned does not atford due process of law for the protection of the right or rights that have
allegedly been violated; b) the party alieging violation of his or her rights has been deniod access 1o
the remedies under domestic law or has been prevented from exhausting them, and ¢) there has
bean unwarrarted delay in rendering a final judgment under the aforementioned remedies. The
jurisprudence ot the inter-American system clearly indicates that only those remedies that are
suitable and effective, if pertinent, in resolving the mattor in guostion, must -be exhausted.

32. The Commission will analyze the exhaustion of domeslic remedics taking into
considoration that, for years, the alleged vietims, as indigenous peoples, have tried to protect these
rights as being interrelated: 1) rocognition of their right to property of their ancestral lands, including
lands in private hands, primarily by setling boundarics, demarcation and by recording the title deed
to that lerritory, or, it that is not possible, by obtaining alternative lands as restitution ar by
obtaining just and pquitable compensation; and 2) by implementing a process of prior consultation
botween the HTG and the State for the purposc of preventing the destruction of the environment,
and, consequently, the necessary rostrictions to preserve their cuftural, religious and spirituat
practices as o resull of a series of licenses, permits, and concessions granted on ancestral lands
that are currently in private hands,

33. In this casc, the parties disagree as to whether this requirement has been met, The
petitioners arque that they have been prevented from exhausting the domestic remedies because,
first, there is no etfective mechanisr to obtain legdt recagnition and restitution ot their ancestral
fands, and second, access to Coanadian courts is very costly for the HTG and makes it impossibic to
lodge the legat remedies mentioned by the State. The petitionars add that, for decades, the HTG has
sought resognition of its ancestral rights through various actions with difterent authorities and
governmental agencies, and since 1994, the HTG has taken part in a political negotiation of treaties
pracess with the State known as- the British Columbia Treaty Commission - BCTC.” But, the
petitioners maintain that the process has not produced results because the State is not willing to
negotiate lands i private hands or to discuss compansalion for the loss of ancestral lands, and
making these agreements conditional en the indigonous peoples not pursuing legal action regarding
the matter that is the object of the negotiations.

34, For its part, the State contends that the petitioners have not exhaustod the
domaestic remedies available which consist, primarily, of: the treaty negotiation process under the
BCTC; iegal actions to obtain recognition of aboriginal title and gompensation for the vielation of
that right; filing petitions under the: provisions of the Heritage Preservation Act to demand that the
Crown fulfill i1s obligation to conduct prior consultation with indigenous peoples, and petitioning tor

* According to the information provided by the parties, the British Columbia Treaty Cominissicn is part of current
Canadian policy favorng the negotintion ot political agroemernss between indigenous peoples, the Canadian federat
g(“:w,-rrnmr.-nt, ang the provinees, rather than litigation, to mxolve land ciaimsg, the management of notural rasources, sotf
government, aduention, and componsation of indigenous peoples.  The indigenous peoples who take part in these
nogolinstions receive government loans on the sondition that the unpaid balance of the loan be deducted from whatever
munetary compoensation the partios agrae to. According 1o the petitioners, the HTG owus hu State $13 mibkion tor taking pan
in tho BCTC pracess, due to the foct that the lunds ure needed (o carry out historical, logai, guographical and ethnographicat
studics to suppoert thoer rightsa in thone nugmimionﬁ.
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interim or interlocutory measures against violations; and, legal sction under the provisions of the
Canadion Charter of Rights and Freedoms., ’

35, With regard to thc negotiation ot treatics under the BCTC, the Commission notes
that the State promotes that process as an ideal mechanism to address, in a comprehensive
manner, the teritorial claims of indigenous peoples without having to incur the high financial costs
or meet the legal and technical requirements necessary to carry out litigation. Therefore, the IACHR
considers that the HTG's use of this rosource is an important reference peoint to evaluote the
exhaustion of remedies by the petitioners,

36. In that regard, the IACHR recalls that the jurisprudence of the inter-American system
has determined that with regard to indigenaus peoples, the Srate must provide them with effective
proteclion that takes into consideration their own traits, their social and economic condition as well
as their specially vulneroble situation, their common law, values, practices and customs.” This also
includes toking into account the political mechanisms indigenous peoples use through their
respective reprasentalives, 1o manage their retations with the State and to claim rhair rights.

37. The Commission notes that for aver a decade, the HTG, through its representative
institutions, has sent letters and complaints to various government authorities with regard to
activities that impact their ancestral lands,” and, furthermore, since 1924, the HTG, through the.
treaty negotiation process of the BCTC, has brought to the attention of official authorities the
central facts containgd in the petition, (0 wit: legal recognition and/or sestitution of their ancestral
lands, including lands that are currently in private hands, as well as the implementation of a process
of prior consullation as indispensable measures 10 protect those lands from the actions of private
third partics. However, the BCTC process has not allowed negotiations on the subject of restitution
or compensaiion for HTG ancestral lands in private hands, which make up 85% ol their traditional
territory. Since 15 vears have passed and the central claims of the MTG have yot 1o be resolved, the
IACHR notes that the third exception to the requirement of exhaustion of domestic remedies applies
due to the unwarranted delay on the part of the State 1o find a solution to the claim. Likewise, the
IACHR notes that by failing to resolve the HTG claims with regard to their ancestral lands, the BCTC
process has demonstrated that it is not an cffective mechanism to protect tha right alleged by the
alleged victims. Therefore, the jirst exception to the reguirement of cxhaustion of domestic
remedies applies bacause thare is no due process of law 1o protect Lthe properly rights of the HTG to
its ancestral tands,

38. In the opinion of the IACHR, these comments demonstrate the difficulties faced by
indigenous peopics when trying to avail themselves of this remedy duc to the limited access 10 the
justice system during and lollowing treaty negotiations, which confirms that the treaty negotiation
process is not an effective mechanism to protect the rights claimed by the petitioners,

39. The IACHR also considers relevant the experiences ol other Canadian indigenous
groups described in the amicus curiae bricts fited with the IACHR, which show the difficulties they
have laced when trying 10 access the fegal remedies thal the Stlate contends must be exhausted by

A Court VLR, Gase Yokye Axa indigenous Com.-nmu‘ry, par, 63; Case Sawhoyamaxa Indigenous Community.,
Ments, Repdrations and Cosls.  Judgment issued March 29, 2006, Series C No. 146, par, B3; and Case of the Saramaka
Pooples. Pratiminary Excoptions, Morits, Beparition snd Costs.  Judgment issued Novernbicr 28, 2007, Series G No. 172,
par. 178; Case Tis Tojin. Judgment issued November 28, 2008, Saries € Na. 180, par. 96, (ACHA, Report No. 58,09
(Admissibility:, Paetition 12.3%4, Kuna de Madungandi y Emberd de Bayvano Indigennus Pecples and their Members (Panamia),
Aprit 21, par. 37. ’

¥ Documents inchsided in the case lile of this petition.
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the HTG in order to obtain recogaition and protection of its ancostral tands.™ The Commission notes
that the judgments cited by the State recognize the ex:stence of the abotiginal title, the communal
nature of indigenous properly and the right to corsultation in the Canadian legal system. But, the
amicus briefs show that none of those judgments has resulted in a specific order by a Canadian
court mandating the demarcation, recording of title deed, restitution or compensation of indigenous
peoples with regard to ancastral fands in private hands, Not having obtained any legal certainty with
regard o their ancestral lands through any of the judgments, those indigenous peoples contend that
they have incurred excessive expenses in order to pursue their legal cloims which have experienced
many delays duc to procedural questions and to the various appeals filed by the State, which, the
petitioners arpue, have resulted in a situation wherp thair lands are teft unprotosred against the
actions of third parties."' :

40, 't baars recalling that the jurisprudence of the inter-American System has clearly
indicated that only those remedies that are suitable and effective, it pertinent, 10 the resolution of
the matter in question must be exhausted. Although Lthe State contends that it is possible 1o
exhauvst a serigs of legal remedies, based on the information conrained in the case file, thare is no
evidence to support that claim,

o4 it bears pointing out that, the jurisprudence of the IACHR has established that o
petitioner may be exempt from the requirement of having 10 exhaust domestic remedies with regard’
10 @ compiaint, when it is evident from the case file that any action filed regarding that complaint
had no reasonable chance of success based on the prevailing. jurisprudence of the highest courts of
the State.’ The Commission notes that the legal proceedings mentioned above do not seem to
provide any reasonable expectations of success, because Canadian jurisprudence has not obligated
the State 1o set boundaries, demarcate, and record title deeds to lands of indigenous peoples, and,
therefore, in the case of HTG, those remedies would not be sffective under recognized generat
principlas of intarnational iaw.

A an pxareple of the effectivencss of thase lega remedies, the State makoes reference 1o several judgments
regarding indigonous peoplest the cass of the sihgotin. Natione vs. Britich Columbia, in which an indigenous people
petitioned for the dectaratiaon o) aboriginal title in an area within the Provinee of British Columbia and the Suprome Courl of
the provingo ruled in favor of the right of those indigerous people to pursue their traditional practicas; in the case of
Delgarnuukw vs. British Columbia, the Suprome Court of Canada dofines the naturs of tho aborigina: title which includes
accupaney and exclusive use of the land and conclurdes that the claim ot the indigenous people in.czuustiorz be lurwarded to
the cowrt of firgt instance for reexamination and W detarmine whizther the indigenous people in question such aroparty right;
in the case of Haidg Marion vs. British Columbis, the Supreme Court ruled that tha Provinge pt British Columbia had the
obligation to consull with incigenous peoples cven before the property tights of an indigenous people had been proven: and
iy the gonn of Wiiltitsws v Gritist Colurndng (IMinister of Forests) the Court of Appeals of British Colusabia rulnd thae thi
Crown had the obligation o consult with an indigenous peoplo before gramting o potmit for torestal operations, & case in
which the indigenous puople 0 guestion requested inlerim measares 10 provent the granting ol such license.

P Tho IACHR takus noto of the amicus briof filed by the Woet'suwet'an Poaple, one of the pecples parly to the ¢aso
el Delgomuskw cited by the Stote, wherae it is pointed oyt thet the judgmant in this case defined what an abariginal Lile is,
but orcered that the court of first instance reexamine the indioenous peoples’ clairn,  The judgment did not rwle on the merits
of the case, the recordng of title docd @ the lands requosted by tha indigonous peopis. Tho Commission points out that this
rase lasted more than 15 years and aost the indigenous peoples iavelved over %14 million, and due ta the lack of tinancial
rasources they hiave not been able 1o continug fitigation in the courts, The authors ol the brict point out that in the maantimeo,
they Stats and third parties continue to exploit the natural resourees in tho ancasrral tands of thore indigrnous naaple.

Likewiso, the anrcus briel tilod by tho Tsithgot'in Feople, whose case was also cited by 1he Stato, explaing that, in
then case, the udgmaent banded down by the Supreme Court addressos thesr right to their traditions bul dees not decide un
the axistence of their aboriginal vitly due to procadural matters. Ascording to the briof, thoir people have spant more than
416 million in 24 yoeors of litigat:on and responding to appeals withou! having won the recagnitior of their properly rights or
the proteciion of thain ancestral lands agitinst the actions of third partiss,

" JACHR, Tracy Lee Housel, Report Nn. 16/04, Patiticn 129-02 (Admissibitity), Fabrunry 27, 2004, par. 36.
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42, Therefore, the SACHR considers that with regard to legal remedies to obtain the
declaration and protection of the aboriginal title, the exception ta the requirement of exhaustion of
demestic remedies applies because the remedy does not constitute an effective protection of the
right allcgod by the potitioncrs.

43, With regard to remedies under the Heritage Preservation Act, the interim or
interlocutory measuras that may be granted against violations, and to legal actions under the
provisions of the Conadian Charter of Rights and Freedoms, the IACHR notes that those remedics
are not suitable becsuse they cannot be used to comprehensively and permanently protect all MTG
ancostral lands from the actions of third parties because their purpose is not to recognize the HTG's
property rights  to those lands or the obligation of the State 10 provide restitution, Therefore, the
petitioners are not obligated 1o exhaust those remedies, ™

2. Deadline to lodge the petition

44, Article 32(1} of the Rules of Procedure of the Commission establishes that {or a
petition to be admissible, it must be lodged within a period of six months from the date on which
the alleged victim was notified of the final judgment exhausting the domestic remedies, Article
32(2) of the Rules of Procedure of the Commission establishes that, “in those cases in which the
exceptions to the requirement of prior exhaustion of domestic remedies are applicable, the petition
shall be presented within a reasonable period of time, as determined by the Commission. For this
purpose, the Commission shall consider the date on which the alleged violation of rights occurred
and the circurmnstances of each case.”

a5, In the present case, the Commission ruled swupra an the applicability of the exception
to the requirement of exhaustion of domestic rermedies. Taking into consideration that for over &
decade, the petitioners have taken part in a process of political negotiation for the purpose of
protecting the same rights alleged in their petition to the IACHR, as well as the letters, complaints
and administrative actions used by the members of the HTG to prevent, on certain occasions, the
granting ol licenses; and also considering the evolution and continuity of Lhe alleged situation, and
the date on which the petition was filed with the |ACHR, the Commission considers that the petition
was todged within a reasonable period of time. Therefore, the requirement regarding the deadline to
lodge tho potition has been met in accordance with the provisions of Article 32 of the Rules of
Pracadure of the Commission.

Uit appears evident from the infarmation provided by the parties, including the amicus curine briels tiled, that
remoedics suen as complainte for lack of prior consultat:on, the process 10 obtain interim or interlpeutory meagures, and the
Horitige Prescrvation Ast aro inclicstivo in permarmmtly resolving the claims of the HMTG and of othor indigenous groups
becausn those remedies must be filed eash tima a request for a parmit or license is mada that could impact their ancostral
tands that are in privete hands.

b e specilic cove of HTG, the potitioners argue thet those remedies have boen inctective, For example, tho
potitiorors say that in 2004, a group of oklers from the Ponolakut Community filed an administrativa challenge under the
provisions of the Heritege Preservition Act to pravent the granting of a permit 1o 1 private business Lo discharge waste water
on 4 private 1ot where an old cemetory whore thair ancestors wer buried was loested,  In the case of the Penclakur Firsr
Nation Fhlors v, British Columbia (Regions! Wasta Managac, 12004] B.C.E.A, No. 34, the ndministrative court for the
environment ruled that the elders had nol provided enough evidence Lo show that in erder lor them to be able to coniinue
their religious practices, the disehnrgn of woaste water had 1o be stopped.  The politioners point out that the slders have not
beon able to appeal that docision bocause of their lack of tinancial means, in any ovent, it is obivious that this emedy tlong
not perminently guztrantos the property rights of the TG and that it would have 1o by Blud every time a perit is granted
for land loecatod within the territory cinimed by the BTG,

It is also roted that, with regard to the petition ladged in July 2009 by the Cowichan indigenowus Frople ngainst the
permit granmted for the srea knowe os the Pakli Developrment, sugra por. 22, this type of recowrse is aleo iimitod to one
spoitic permet and it wouid not solve the ratallty of the HTG: teeriterial claim,
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3. Duplication of proceedings and international res judicata

48. Article. 33 of the Rules of Procedure of the JACHR establishes that tor a petition to
be admissible, the subject of the peatition or communication must not be periding in another
international prococding for settlemant or be substantially the same as one previously studied by the
Cormmission or by another international organization.

47. i is not evident from the case file that the subject of lhe pelilion is pending in
another international proceeding for settlement, nor that it is substantially the same as one
previously studicd Dy the Commission or by another international organization.

48, Therefore, the Commission concludes thal the requirements established in Article 33
of the Rules of Procedure of the Commission have been met.

4, Characterization of the slleged facts

49, For purposes of admissibility, the Commission must decide whether the alleged facts
may constitute a viotation of rights under the provisions of Article 27 of the Rules of Procedure of
the Commission, or if the petition is “manifestly groundless” or “oul of order” as established in the
sama article. The criterion tor evaluating these requircments is different from the one used 10 dacide
oh the merits of a petition. The Commission must carry out a prima facie evaluation in order 1o
determine whether the petition establishes the basis of the, possibla or potential, violation of a right
protected by the Declaration, or ¢of the actual violation of rights, This evaluation constitutes a
preliminary analysis that does not imply prejudgment on the merits of the casc,

50. The Commission will focus its analysis on the following allegations made by the
petitioners: 1) the State has not set boundaries, demarcated, or recorded the titic deed to the
ancestral lands of the HTG; 2) the State has gronted licenses, permits and concessions within its
ancestral lands without prior consultation: 3) the State has not provided restitution for the ancestral
fands the HTG lost involuntarily and that were transterred by the State to private third parties; and
4) this has resulted in the destruction of the environment, naturat resources, and of the sacred sites
used by the slleged victims.,

51, With regard to the allegations about the lack of demarcation and legal recognition of
the lands of the HTG, of the licenses and concessions granted without prior cansultation within
HTG territory, and of the lack of restitution for the loss of ancestral lands, the IACHR noles Lhat
they tend to characterize alleged violations of Article XXIHE of the American Declarotion,

52, With regard 1o the allegations that the presumoed violations mentioned above are the
result of the discrimination suffered by the alleged victims because of their ethnic background, the’
IACHR notes that they tend to characterize the alieged violation of Article H of the Deciaration,

53. With regard to the destruction of the environment, natural resources, and sacred
zites of the MTG and the impact on its culture and its way of life, the IACHR notes that they tend to
characterize aleged violations of Articles X1t and Il - the fatter in virtue of the principle sura novit
curiy — of the American Declaration.

54. Therelore, tha Commission considers that the requirements established by Article 27
of its Rules of Procedurs have been mes.

1
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V. CONCLUSIONS

55, Tho Commission concludes that it is competent to examine the allagations ol the
petitioners and that the petition is admissible with regard to alleged vialations of Articlas §}, 1, XIit
and XXIl of the American Declaration in accordance with the provisions ot the Rules of Procedure
of the Commission,

5G. Based on the foregoing arguments in fact and in faw, and without prejudging the
merits of the case,

_ THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS,
DECIDES:

1. To declare the allegations contained in the petition with regard to Articles it, 111, Xl
and XXH of the American Declaration admissible.

2. To forward this report to the petitioners and to the State,
3. To continue with the analysis on the merits of the case.
4. To publish this report and to include it in its Annual Report to the General Assembly

ot the QAS.

Done ond signed in the city of Washington, D.C., on the 30" day of the monih of October,
2009. (Signed): Luz Patricia Mejla Guerrero, President; Victor E. Abramovich, First Vice-President;
Folipe Gonzdloz, Second Vice-President; Sir Clare K. Roberts, Paulo Sérgio Pinheiro and Paoclo G.
Carozza, Commissioners. :

The undersigned, Santiage A. Canton, Executive Secretary ot the Inter-American
Commission onh Human Rights, in keeping with Article 47 of the Commission’s Ruies of Procedure,
certifies that this is an accurate cop\y-of--.,the original deposited in the archives of the IACHR
Searatariat.

Santiagq A. Candus-
Executive Secretary



